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Mandatory Pets Are Everywhere 
Update

¸ People continue to want 
to take their pets 
everywhere

¸ Last year we talked 
about emotional support 
turkeys and marmosets

¸ This year it is Daniel the 
Emotional Support Duck

Kemppel, Huffman & Ellis, P.C.

¸ 3ÈÏÕÌÄÎȭÔ ÂÅ Á ÓÕÒÐÒÉÓÅȟ ÂÕÔ ×Å ÁÌÓÏ ÈÁÄ ÁÎ ÅÍÏÔÉÏÎÁÌ ÓÕÐÐÏÒÔ 
dog bite a fellow passenger

¸ 2ÅÍÅÍÂÅÒȟ ×Å ÁÒÅÎȭÔ ÁÉÒÌÉÎÅÓ ÁÎÄ ÄÏÎȭÔ ÈÁÖÅ ÔÏ ÁÌÌÏ× ÐÅÔÓ ÉÎ ÁÓ 
many circumstances as they do



Corporate Governance

¸ NRECA Governance Task Force
¸ Much as it did with Capital Credits in 2005, NRECA  and CFC have 

formed a task force to issue a report on cooperative governance

¸ Helena Jones of AVEC is on the task force from Alaska

¸ Expects to complete work later this year

¸ Director Meeting Fees

¸ Cooperative in New Mexico had audit conducted that found 
directors had received $67,426 in meeting fees in violation of Policy

¸ The problem was that directors were paid for multiple meetings on 
the same day

¸ AS 10.25.140 ÓÁÙÓ ÙÏÕ ÃÁÎ ÒÅÃÅÉÖÅ Á ȰÄÁÉÌÙȱ ÆÅÅ ÆÏÒ ÁÔÔÅÎÄÉÎÇ 
cooperative business, so be careful
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Corporate Governance

¸Director Attendance

¸ Late last year a former cooperative director in Alabama sued 
the cooperative, seeking to be reinstated to his Board seat

¸ Former director claimed he was wrongly removed from Board

¸ Cooperative said he'd failed to attend three Board meetings 
without good cause

¸ "ÙÌÁ×Ó ÓÁÉÄȡ ȰA Trustee position shall automatically become 
vacant if he/she misses three (3) regular meetings of the Board 
during any twelve (12) month period unless the remaining 
Trustees by a majority vote resolve that there was a good cause 
for such absences.ȱ
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Corporate Governance

¸Director Attendance

¸ Director claimed:

¸ The Board failed to provide proper notice of meetings

¸ That only the members of the cooperative could remove him 
from the Board

¸ That the Board gave him no notice of the impending removal or 
opportunity to defend himself

¸ 4ÈÁÔ ÔÈÅ "ÏÁÒÄ ÈÁÄ ÁÐÐÌÉÅÄ ÔÈÅ ȰÇÏÏÄ ÃÁÕÓÅȱ ÓÔÁÎÄÁÒÄ 
inconsistently

¸ Case is set for trial later this year
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Role of the Board 
in Preventing Fraud

¸ Alaska utilities have had a stark reminder about the risk of 
fraud this past year

¸ According to public reports, former NEA General Manager 
charged $970,358 to cooperative credit card over 12 years

¸ Approximately $400,000 repaid so far according to reports

¸ NEA has incurred over $60,000 in investigation and legal fees

¸ NEA has filed suit against former manager to recover the 
difference

¸ Has been reported to law enforcement

Kemppel, Huffman & Ellis, P.C.



Role of the Board 
in Preventing Fraud

¸What can Boards do to detect and prevent something like 
this from occurring?

¸ Policies

¸ Review policies on check-writing and electronic payments

¸ Review policies on company credit cards

¸ -ÁËÅ ÓÕÒÅ ×Å ÁÃÔÕÁÌÌÙ ÈÁÖÅ Á ÐÏÌÉÃÙ ÔÈÁÔ ÓÁÙÓ ȰÆÒÁÕÄ ÉÓ ×ÒÏÎÇȱ

¸ Make sure policies are regularly reviewed and that employees 
know about them

Kemppel, Huffman & Ellis, P.C.



Role of the Board 
in Preventing Fraud

¸What can Boards do to detect and prevent something like 
this from occurring?

¸ Reporting Process

¸ Make sure that either in the fraud reporting policy or your 
whistleblower policy there is a clear way for employees to 
report suspected fraud

¸ Pre-Employment Background Checks

¸ It's amazing what you can find online

¸ )ÔȭÓ amazing what you can't find online

Kemppel, Huffman & Ellis, P.C.



Role of the Board 
in Preventing Fraud

¸What can Boards do to detect and prevent something like 
this from occurring?

¸ Make sure CFO has a relationship with the Board

¸ Manager is your only direct employee, but CFO should be as 
comfortable as possible approaching the Board about an issue 
with the manager

¸ Make sure the Board understands what an audit does and 
does not do

¸ Usually review a very small percentage of the transactions the 
utility 

¸ Most fraud is not detected by external audits

Kemppel, Huffman & Ellis, P.C.



Role of the Board 
in Preventing Fraud

¸What can Boards do to detect and prevent something like 
this from occurring?

¸ Make sure the utility has a process for reviewing company 
expenditures

¸ For a small utility that might mean including a check register 
and credit card statement in the Board packet

¸ For a larger utility, it might mean ensuring that the accounting 
staff have the policies and resources in place to monitor 
compliance

¸ Have good insurance

¸ When all else fails, it's good to have employee fidelity insurance

Kemppel, Huffman & Ellis, P.C.



Taxation of Utilities

¸ )Î ΨΦΧΫȟ 3ÔÁÔÅ ÏÆ !ÌÁÓËÁ ÉÍÐÏÓÅÄ Á ȰÒÅÆÉÎÅÄ ÆÕÅÌ ÓÕÒÃÈÁÒÇÅȱ ÏÆ 
$0.01 per gallon on all fuel users, including all utilities in the 
state

¸ Under AS 10.25.540(b)(2), electric cooperatives are exempt from 
state taxes and pay a retail per kwh tax instead

¸ Under AS 29.71.030, a municipality is not subject to tax unless 
ȰÔÈÅ ÌÁ× ÏÒ ÒÅÇÕÌÁÔÉÏÎ expresslyprovides that the municipality 
ÉÓ ÔÏ ÂÅ ÁÓÓÅÓÓÅÄ ÏÒ ÔÁØÅÄ ÂÙ ÔÈÅ ÐÁÒÔÉÃÕÌÁÒ ÌÁ× ÏÒ ÒÅÇÕÌÁÔÉÏÎȢȱ 

¸ 7ÉÔÈ !0!ȭÓ ÁÓÓÉÓÔÁÎÃÅȟ ×Å ÏÒÇÁÎÉÚÅÄ Á ÇÒÏÕÐ ÏÆ ÃÏÏÐÅÒÁÔÉÖÅ ÁÎÄ 
municipal utilities to seek a refund of these surcharges

Kemppel, Huffman & Ellis, P.C.



Taxation of Utilities

¸ State initially denied the refund claims by the 
cooperatives, but reversed course and agreed to grant 
them prior to holding an informal conference

¸ State denied the refund claims by the municipal utility and 
upheld the denial after an informal conference

¸ Savings for utilities that do add up, and vindicates the 
unique status of cooperatives and municipal utilities in 
Alaska

Kemppel, Huffman & Ellis, P.C.



Capital Credits

¸ Since 2009, there have been approximately 50 lawsuits filed 
against more than 70 cooperatives in the Lower 48 relating 
to governance, capital credits or both

¸ Most have been settled or gone away

¸ Focus has shifted over time from governance issues to capital 
credits

¸ Texas and Montana most recent cases, Alabama, Florida and 
Georgia have had the most activity

Kemppel, Huffman & Ellis, P.C.



Capital Credits

¸ Starting to see court decisions on some of these lawsuits

¸ In late 2016, North Carolina court held that cooperative did not
owe fiduciary duty with regard to discounted early retirements 
of capital credits to estates

¸ Court emphasized  that estates were not required to retire early

¸ Also important that discounting was disclosed on forms signed by 
ÔÈÅ ÅÓÔÁÔÅȭÓ ÒÅÐÒÅÓÅÎÔÁÔÉÖÅÓ

Kemppel, Huffman & Ellis, P.C.

¸ ,Á×ÓÕÉÔ ÄÉÄ ÎÏÔ ÃÈÁÌÌÅÎÇÅ ÃÏÏÐÅÒÁÔÉÖÅȭÓ 
ability to retire estate capital credits 
early



Capital Credits

¸ Not making capital credit 
retirements at all continues 
to invite litigation, but also 
for failure to make 
retirements for former 
members

¸ Starting to see allegations 
that capital credit practices 
are unfair trade practices, 
but not with any success so 
far

Kemppel, Huffman & Ellis, P.C.



Capital Credits

Kemppel, Huffman & Ellis, P.C.

¸$ÏÎȭÔ ÂÕÙ Á 
ÌÁ×ÙÅÒ Á ÂÏÁÔ Ͼ 
allocate & 
retire capital 
credits

F̧air cycle & 
reasonable 
equity level


